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A BACKGROUND ESSAY

Why Does a Free Press Ma.er?

First Amendment freedoms like speech and press 

are essential rights. Self-government is impossible 

without them. The Founders saw press freedom 

as a bulwark of liberty and a means of assuring 

justice in government.

WHAT IS THE HISTORY OF PRESS FREEDOM? 

Press freedom is a traditional right, though its 

William Blackstone noted in Commentaries on 

English Law

is indeed essential to the nature of a free state; 

but this consists in laying no previous restraints 

upon publication.” Others, like the Enlightenment 

philosophers of the early 1700s, saw the printed 

making offenses known to a wide audience.

Nearly all of the American colonies protected 

the freedom of the press. Virginia’s Declaration 

press is one of the great bulwarks of liberty, 

and can never be restrained but by despotic 

governments.” James Madison echoed the 

Virginia Declaration during the debate over the 

Bill of Rights in the House of Representatives, 

abridged of their right to speak, or write, or to 

publish their sentiments; and the freedom of the 

press, as one of the great bulwarks of liberty, shall 

be inviolable.”

The Founders also valued newspapers themselves, 

because they helped ensure an informed 

basis of our governments being the opinion 

to keep that right; and were it left to me to 

decide whether we should have a government 

without newspapers or newspapers without a 

government, I should not hesitate a moment to 

prefer the latter.” Newspapers were a means of 

informing the public in a society dedicated to 

self-government. The First Amendment, protecting 

the press from interference from the national 

would come not even a decade later. In 1798, 

the Federalist majority in Congress passed the 

Sedition Act, which punished people for making 

person shall write, print, utter or publish … with 

intent to defame [the President or any member 

of Congress] … into contempt or disrepute … 

two thousand dollars, and by imprisonment not 

exceeding two years.” President John Adams, 

also a Federalist, claimed the law was needed 

to avoid war with France and was not politically-

motivated. However, all 25 people arrested for 

breaking the law were members of the opposing 

political party. Madison and Jefferson each 

authored criticisms of the law (the Virginia and 

Kentucky Resolutions, respectively) charging that 

it violated the First Amendment.

Though some states supported the law, public 

opposition to the Sedition Acts was so great that 

many Federalists, including President Adams, were 

of the Republicans, was elected president in 1800. 

The Republican-controlled Congress allowed the 

law to expire. The Supreme Court was never asked 

to rule on its constitutionality. If it had, a primary 

defense of the Sedition Act would likely have been 

that it was not a prior restraint. Citizens were free 

to publish their thoughts. They were not, however, 

protected from criminal punishment after the fact. 

This traditional understanding of press freedom 

–no prior restraints—may explain the fact that 

to approve the First Amendment also voted to 

approve of the Sedition Act. 

A FREE PRESS AND STATE GOVERNMENTS

The First Amendment served to protect the press 

from federal government censorship. State 

governments, however, routinely censored 

newspapers. For example, some Southern states 

censored abolitionist newspapers, and pro-slavery 

newspapers were censored in some Northern 

ones (as well as by President Lincoln) before and 



5© The Bill of Rights Institute WHY DOES A FREE PRESS MATTER? 

BACKGROUND ESSAY (CONT.)

Why Does a Free Press Ma.er?

during the Civil War. Regulation of the press by 

state governments continued until 1931 when the 

Supreme Court applied the First Amendment’s 

protection of press freedom to the states. 

The case of Near v. Minnesota involved a state 

approval before publication. Publishers had to 

they were about to print. If they could not, the 

paper would be censored. The Court held that 

essence of censorship” and the heart of what 

the First Amendment was designed to prevent.  

Except in very narrow circumstances, neither 

federal nor state governments could stop the 

publication of materials in advance. 

The narrow requirements to justify prior restraints 

mean that broad claims of national security are 

not enough for government to stop publication 

in advance. In the case of New York Times v. U.S. 

(1971), the federal government attempted to 

prevent the New York Times and the Washington 

Post from publishing excerpts from the Pentagon 

Papers. The Pentagon Papers were illegally-

government misconduct during the Vietnam War. 

The Nixon Administration claimed that making 

them public would be dangerous to national 

security. 

The Supreme Court found the prior restraint 

vague generality whose contours should not 

be invoked to abrogate the fundamental law 

embodied in the First Amendment…. In the First 

Amendment the Founding Fathers gave the 

essential role in our democracy. The press was to 

serve the governed, not the governors … Only 

a free and unrestrained press can effectively 

expose deception in government. … In revealing 

the workings of government that led to the 

Vietnam War, the newspapers nobly did precisely 

that which the Founders hoped and trusted they 

would do.”

In this case, the Supreme Court reasoned that a 

key reason for the First Amendment was to ensure 

citizens could keep government accountable to 

national security, the government failed to meet 

enforcement of such a [prior] restraint.” 

WHAT ABOUT LIBEL AND SLANDER?

Like all individual rights, freedom of the press has 

limits. One example is libelous speech – speech 

that is false and harms someone’s reputation. The 

In colonial times, truth was not a defense for 

libel. In the 1804 case of People v. Croswell, 

Harry Croswell was convicted of libel for printing 

a story critical of President Thomas Jefferson in 

his newspaper. Alexander Hamilton represented 

Croswell on appeal and argued that truth should 

be a defense for libel. Croswell’s conviction was 

upheld, but the case led New York to change 

its law to permit truth as a defense. Though 

not decided by the Supreme Court, People 

v. Croswell was a landmark case because 

Hamilton’s arguments led New York to break from 

greater press freedom for individuals. 

In 1960, the Civil Rights Movement was gaining 

strength. Civil rights leaders ran a full-page ad 

in the New York Times to raise funds to help civil 

rights leaders, including Martin Luther King, Jr. Sixty 

well-known Americans signed it. The ad described 

terror” of police brutality against peaceful 

demonstrators in Montgomery, Alabama. What it 

described was mostly accurate, but some of the 

charges in the ad were not true. For example, 

campus where protestors were, but this charge 

was exaggerated. The ad also contained the 

protested to state authorities by refusing to re-

register, their dining hall was padlocked in an 

attempt to starve them into submission.”
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L.B. Sullivan was one of three people in charge 

of police in Montgomery. He sued the New York 

Times for libel. The ad did not mention Sullivan’s 

name, but Sullivan claimed that the ad implied his 

responsibility for the actions of the police and that 

the ad damaged his reputation in the community. 

In the Alabama court, Sullivan won his case and 

the New York Times was ordered to pay $500,000 

in damages.

The Times appealed the decision to the U.S. 

Supreme Court. The newspaper argued that 

it had no intention of hurting L.B. Sullivan. The 

newspaper had no reason to believe that the 

advertisement included false statements, so it did 

not check their accuracy. The Times argued that 

if a newspaper had to check the accuracy of 

would severely be limited.

In a unanimous decision, the Supreme Court 

ruled in favor of the New York Times. In order to 

with knowledge that it was false or with reckless 

disregard” for the truth. The Court asserted 

the principle that debate on public issues should 

be uninhibited, robust, and wide-open.” Free 

and open debate about the conduct of public 

than occasional, honest factual errors that might 

The result of the Sullivan decision is that, generally 

win in court if they accuse a publisher of libel. The 

sue for emotional distress in libel cases unless the 

publication contained a false statement made 

PRESS FREEDOM TODAY

The information age and the rise of the security 

state have ushered in an expansion of press 

freedom, as well as new threats to it. On the one 

hand, the Internet has enabled citizens to publish 

their ideas and share them with a wide audience 

in ways that were never possible before. Prior 

restraints are much harder for government to 

impose when news can be posted online. Video 

sites like YouTube enable citizens to report on 

government action instantaneously. On the other 

hand, there have been numerous incidents where 

citizens recording police action have had their 

disturbing the peace or aiding the escape of a 

prisoner. As Salon.com author Timothy Karr put 

less, when anyone with a mobile phone and an 

Internet connection can act as a journalist.”
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CRITICAL THINKING QUESTIONS

1. Historically, how had press freedom been understood?

2. The Sedition Act of 1798 seems blatantly unconstitutional to modern readers. What arguments 

might have been made in favor of its constitutionality in 1798? 

3. Summarize the Court’s ruling in New York Times v. U.S. Do you agree with the Court’s reasoning? 

4. What trade-offs does the Court identify in its ruling in New York Times v. Sullivan? Would you 

have come to the same conclusion if you had been deciding the case? 

5. What do you think is the greatest threat to press freedom today? What can citizens do to 

ensure our free press endures? 


